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NAMES AND ADDRESSES OF ATTORNEYS

MORRISON, HOHFELD, FOERSTER,
SHUMAN & (XARK,

Crocker Blclg., San Francisco, Calif.

Attorneys for Appellant.

GEORGE OLSHAUSEN,
1410 Mills Tower, San Francisco, Calif.

Attorney for Appellee.

In the District Court of the United States in and

for the Northern District of California, South-

ern Division.

In Equity, No. 3610-L

HONOLULU OIL CORPORATION, LTD.,

a corporation,

Plaintiif,

vs.

GEORGE A. PATRICK,
Defendant.

COMPLAINT IN EQUITY FOR AN
INJUNCTION ANC^ILLARY TO

ACTION AT LAW.

Comes now Honolulu Oil Corporation, Ltd., a

I

corporation, the plaintiff:* above named, and com-

,
plaining of this defendant, George A. Patrick, al-

;
leges as follows

:

I.

The full name of plaintiff is Honolulu Oil Cor-

1 poration, Ltd. ; and it is now, and at all times
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herein mentioned was, a corporation organized and

existing under and by virtue of the laws of the

State of Delaware, and it is now, and at all times

herein mentioned was, a citizen and resident of the

State of Delaware. The full name of defendant is

George A. Patrick; plaintiff is informed and be-

lieves and on that ground alleges that said defend-

ant is now, and at all times herein mentioned was,

a citizen and resident of the State of California.

II.

The equity jurisdiction of this cause is conferred

by law governing jurisdiction in chancery, this

action being [1*] ancillary to the action now pend-

ing in this court of George A. Patrick, plaintiff,

against Honolulu Oil Corporation, Ltd., a corpora-

tion, defendant, which action is designated as No.

19500-L upon the files of the Clerk of this court;

said action No. 19500-L was removed to this court

from the Superior Court of the State of California,

in and for the ('ity and County of San Francisco,

under and by virtue of the terms and provisions

of that certain Act of the Congress of the United

States known and designated as Section 28 of the

Judicial Code, as amended (United States Code,

Title 28, Section 71), on account of the diversity

of citizenship of the parties to said action, and

said action is now pending and undetermined in

this court. The purpose of this action is to restrain

the said George A. Patrick, who is the plaintiff in

said action No. 19500-Jj in this court, from further

'Page numbering appearing at the foot of page of original certi£ed

Transcript of Becord.
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prosecuting and continuing in said Superior Court

of the State of California, in and for the City and

County of San Francisco, another and second action

against plaintiif herein based on the identical facts

and cause of action which has already been removed

to this court in and by said action No. 19500-L; said

second action in said Superior Court was com-

menced and is being prosecuted in said court b}^ the

plaintiff in said action No. 19500-L and his attorney,

with the intent of subverting and defeating the

purposes and objects of said Act of Congress pur-

suant to which said action No. 19500-Tj was removed

to this court, and with the purpose and object of

further continuing the prosecution of said cause of

action in said State court notwithstanding the re-

moval thereof to this court, as aforesaid.

III.

On June 5, 1933, defendant George A. Patrick, as

plaintilf, commenced an action at law against plain-

tiff herein, as [2] defendant, in the Superior Court

of the State of California, in and for the City and

County of San Francisco, which said action was

and is designated upon the files of the Clerk of said

Superior Court as No. 243,669. Thereafter, within

the time, and in the form and manner provided by

law, plaintiff* herein, as defendant in said action,

filed in said Superior Court a petition and bond

for the removal of said action to this court, on

account of the diversity of citizenship of the parties

thereto, and such proceedings were thereafter had

and taken by said Superior Court with respect to
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said petition that on June 13, 1933, said Superior

Court made an order for the removal of said action

to this court, and on July 7, 1933, a duly certified

and authenticated copy of the record in said action

was filed in the office of the Clerk of this court and

entitled ''George A. Patrick, Plaintiff, vs. Honolulu

Oil Corporation, Ltd., a corporation, Defendant'',

and was designated as No. 19500-L upon the files of

the Clerk of this court; on July 7, 1933, written

notice of the filing of said record in this court was

duly and regularly served upon the attorney of

record for the plaintiff in said action. Said action

has not been dismissed or remanded, and it is now

pending and undetermined in this court. Attached

hereto and marked Exhibit "A" is a copy of the

complaint in said action herein referred to, and

plaintiff hereby incorporates said exhibit into this

complaint by reference, to the same extent and

effect as though set out at large herein.

IV.

On July 21, 1933, said defendant George A.

Patrick, as plaintiff*, commenced another action

against plaintiff herein in said Superior Court of

the State of California, in and for [3] the City and

County of San Francisco, which said second action

is designated upon the files of said Superior Court

as No. 244,576, and said second action is based

upon the identical cause of action and facts as

was said first action No. 19500-L now pending in

this court. Attached hereto and marked Exhibit
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''B" is a copy of the complaint filed by said de-

fendant George A. l^atrick, as plaintiff, in said

second action, and said exhibit is hereby incorpo-

rated into this complaint by reference, to the same

extent and effect as though set out at large herein.

V.

Thereafter, on July 24, 1933, said defendant

George A. Patrick, plaintiif in said second action,

filed an amended complaint therein, which is iden-

tical in all respects with the original complaint.

Exhibit '

'B " attached hereto, except that the amount

of damages asked for in said original complaint.

Exhibit "B" attached hereto, is reduced by said

amended complaint from the sum of Thirty Thou-

sand Dollars ($30,000.00) to the sum of only Two
Thousand Five Hundred Dollars ($2,500.00). At-

tached hereto and marked Exhibit "C" is a copy

of said amended complaint in said second action in

said Superior Court and said exhibit is hereby in-

corporated into this complaint by reference, to the

same extent and efiect as though set out at large

herein.

VI.

As hereinbefore alleged, said second action in said

Superior Court is based upon the identical cause

of action and facts upon which said first action

now pending in this court is based. In order to pre-

vent the removal of said second action to this court,

however, under the provisions of said Act of Con-
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gress hereinbefore referred to, the defendant herein

joined as defendants in said second action A. C.

Mattei and A. C. Diericx, [4] who are citizens and

residents of the State of California, and whose pres-

ence in said second action as proper parties defend-

ant would prevent the removal of said second action

to this court; and as a further device to prevent

such removal of said second action to this court,

said defendant herein filed said amended complaint.

Exhibit ''C" attached hereto, as hereinbefore al-

leged, reducing the amount in controversy from the

sum of Thirty Thousand Dollars ($30,000.00) to

the sum of only Two Thousand Five Hundred Dol-

lars ($2,500.00). Said other defendants in said sec-

ond action, to wit, A. C. Mattei and A. C. Diericx,

now are, and at all times mentioned in the com-

plaints in either of said actions were, officers and

employees of plaintiff herein, and their relations

to the facts involved in both of said actions were

at all times as officers and employees of plaintiff

exclusively, and never as individuals, and said de-

fendant George A. Patrick has no cause of action

or claim, or color of cause of action or claim,

against said defendants individually, or either of

them, all of which facts now are, and at all times

herein mentioned were, well known to said defend-

ant herein, and his attorney; and said defendants

A. C. Mattei and A. C. Diericx were joined as par-

ties defendant in said second action by said defend-

ant herein, and said amended complaint reducing

the amount in controversy was filed by the defend-
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ant herein, fraudulently and for the sole and ex-

clusive purpose of evading and subverting the jjur-

poses and objects of the Act of Congress pursuant

to which said entire cause of action was removed

to and is now pending in this court, as hereinbefore

alleged, and to hinder, obstruct and defeat this

court in tlie proper exercise of its exclusive juris-

diction over said removed cause of action. [5]

VII.

Said defendant herein, as plaintiff in said sec-

ond action which he has commenced in said Superior

Court, as hereinbefore alleged, is now vigorously

prosecuting said second action in said Superior

Court, and unless restrained by this court, he and

his attorney threaten to, and they will, hereafter

continue vigorously to prosecute said second action

in said Superior Court, to the great and irreparable

injury of plaintiff herein in the premises, and to

the defeat and destruction of plaintiff's rights under

said Act of Congress to have said cause tried and

determined in this court, and in disregard and

violation of the exclusive jurisdiction vested in this

court over said cause of action by said Act of Con-

gress. Said defendant and his attorney have com-

menced proceedings in said second action in said

Superior Court, pursuant to the provisions of Sec-

tions 2019 to 2023 of the Code of Civil Procedure

of the State of California, to take the deposition

of the said A. C. Mattel solely on the ground that

the said A. C. Mattel is a party defendant in said

second action and is an officer of plaintiff herein,
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and they are vigorously prosecuting said deposition

proceedings and they threaten, unless restrained by

this court, to procure said Superior Court to order

said A. C. Mattei to give his deposition and, unless

a temporary restraining order is made by this court

at this time, the said A. C. Mattei may be required

to give his deposition in said second action before

plaintiff herein can make a motion herein for an

injunction pendente lite; said deposition was no-

ticed to be taken on August 2, 1933, and at that

time the said A. C. Mattei appeared at said deposi-

tion proceedings and refused to answer any ques-

tions asked of him by counsel for said defendant,

[6] George A. Patrick, upon the ground that there

was a prior action pending between the parties in

this court; that thereafter the said defendant pro-

cured an order to show cause out of said Superior

Court ordering and directing the said A. C. Mattei

to be and appear before said Superior Court on

Tuesday, the 15th day of August, 1933, at 10:00

o'clock A. M., then and there to show cause, if

any he had, why he should not be required to an-

swer all relevant, competent and material ques-

tions.

WHEREFORE, plaintiff prays that a writ of

subpoena issue directed to the defendant herein

commanding him to appear and answer the fore-

going allegations, and that an order to show cause

be made by this court, requiring said defendant,

at a time and place to be fixed by this court, to

appear and show cause, if any he has, why he
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should not be enjoined and restrained, pending the

trial and determination of this action, from taking

any further action, steps or proceedings of any

kind or character in said second action now pending

in said Superior Court entitled *' George A. Patrick,

Plaintiff, vs. Honolulu Oil Corporation, Ltd., et al.,

Defendants", No. 244576 in the records of said court,

and that upon final determination hereof said in-

junction be made permanent, and that a temporary

restraining order issue out of this court restrain-

ing said defendant, his attorneys, agents, and all

persons acting by, through or under his authority,

and each of them, from taking any further action,

steps or proceedings in said action pending the fur-

ther order of this court, and for such further, ad-

ditional and general relief as to the court shall

seem meet and equitable in the premises, and for

[7] plaintiff's costs of suit herein expended.

HERBERT W. CLARK
ROLAND C. FOERSTER
EDWARD HOHFELD
J. F. SHUMAN
MORRISON, HOHFELD, FOERSTER,
SHUMAN & CLARK

Solicitors for Plaintiff. [8]

State of California,

City and County of San Francisco.—ss.

A. C. MATTEI, being first duly sworn, deposes

and says:

He is an officer, to wit, the Vice President of Llon-

olulu Oil Corporation, Ltd., a corporation, plain-
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tiff herein, and makes this verification for and on

behalf of said plaintiff; he has read the foregoing

complaint and knows the contents thereof and the

same is true of his own knowledge, except as to the

matters therein stated on information and belief

and as to those matters he believes it to be true.

A. C. MATTEI

Subscribed and sworn to before me this 10th day

of August, 1933.

[Seal] HELEN G. BOYLE
Notary Public in and for the City and County

of San Francisco, State of California.

My Commission expires September 19, 1934. [9]

EXHIBIT "A"
In the Superior Court of the State of California,

in and for the City and County of San Fran-

cisco.

No. 243,669

aEORGE A. PATRICK,
Plaintiff,

vs.

HONOLULU OIL CORPORATION, LTD., (a cor-

poration).

Defendant.

COMPLAINT

DAMAGES, BREACH OF CONTRACT

NOW COMES the plaintiff and complaining of

defendant, for cause of action alleges

:

1

^\
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L
That defendant is and at all times herein men-

tioned was a corporation organized and existing

under and by virtue of the laws of the State of

Delaware, having its principal place of business in

the State of California, in the City and County of

San Francisco.

II.

That on or about the fifteenth day of December,

1930 plaintiff and defendant entered into a contract

whereby plaintiff agreed to do accounting and tax

work, including oil accounting, for defendant, and

defendant agreed to employ plaintiff to do such

work, at a salary of three hundred dollars ($300.00)

per month, as long as plaintiff should continue to

do satisfactory work, if during a five months pro-

bationary period, beginning with the making of

said agreement, the plaintiff should do satisfactory

work. The plaintiff did satisfactory work during

said five months and thereafter, until he was dis-

charged as stated below.

III.

Until his said discharge, plaintiff at all times

herein mentioned, performed all the covenants and

conditions by him to l)e performed under the terms

of said contract, and plaintiff' is now and at all

times herein mentioned has been willing and able to

continue [10] to perform the said covenants and

conditions to be performed by him under said con-

tract.
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IV.

On or about the 17th day of April, 1933 defend-

ant discharged the plaintiff from his said employ-

ment, and has since refused to allow plaintiff to

perform any act under the terms of said contract,

and has also refused and failed to pay plaintiff

his above stated salary or any part thereof, al-

though plaintiff has demanded of defendant that it

allow him to continue to perform said contract,

and that it continue to pay him his salary.

V.

As a proximate result of defendant's said act

of discharging plaintiff from his said employment,

plaintiff has been damaged in the sum of thirty

thousand dollars ($30,000).

WHEREFORE, plaintiff prays judgment against

defendant in the sum of Thirty Thousand Dollars

($30,000) and for his costs of suit.

GEORGE OLSHAUSEN
Attorney for Plaintiff

State of California

City and County of San Francisco—ss.

GEORGE A. PATRICK, being first duly sworn,

deposes and says:

That he is the plaintiff in the above entitled ac-

tion ; that he has read the foregoing complaint and

knows the contents thereof; that the same is true

of his own knowledge, except as to matters therein

stated on information or belief and as to those

matters he believes it to be true.

GEORGE A. PATRICK

1

f
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Subscribed and sworn to before me this 5th

day of June, 1933.

ROBERT H. RUSCH
Notary Public in and for the City and County

of San Francisco, State of California. [11]

EXHIBIT ^'B"

In the Superior Court of the State of California, in

and for the City and County of San Francisco.

No. 244,576

GEORGE A. PATRICK,
Plaintiff,

vs.

HONOLULU OIL CORPORATION, LTD., (a cor-

poration), A. C. DIERICX, A. C. MATTEI,
FIRST DOE, SECOND DOE, BLACK COM-
PANY (a corporation) WHITE COMPANY
(a corporation).

Defendants.

DAMAGES, BREACH OF CONTRACT

NOW C^OMES the plaintiff and complaining of

the defendant, for cause of action alleges:

I.

That defendant Honolulu Oil Corporation is and

I

at all times mentioned was a corporation organized

I

and existing under and by virtue of the laws of

: the State of Delaware, having its principal place
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of business in the State of California, in the City

and County of San Francisco.

II.

That plaintiff does not know the true names of

the defendants sued herein as First Doe, Second

Doe, etc., and prays that when said true names are

ascertained that they may be inserted herein in

lieu hereof.

III.

That on or about the fifteenth day of December,

1930, plaintiff and defendant entered into a contract

whereby plaintiff agreed to do accounting and tax

work, including oil accounting, for defendants and

each of them and defendants and each of them

agreed to employ plaintiff to do such work, at a

salary of three hundred ($300) dollars per month,

as long as plaintiff should continue to do satisfactory

work, if during a five months probationary period,

be- [12] giiming with the making of said agreement,

the plaintiff should do satisfactory work. The plain-

tiff did satisfactory work during said five months

and thereafter, until he was discharged as stated

below.

IV.

Until his said discharge, plaintiff at all times

herein mentioned, performed all the covenants and

conditions by him to be performed under the terms

of said contract, and plaintiff is now and at all

times herein mentioned has been willing and able

to continue to perform the said covenants and con-

ditions to be performed by him under said contract.
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V.

On or about the ITtli day of April, 1933 defend-

ants and each of them discharged the plaintiff from

his said employment and they and each of them

have since refused to allow plaintiff to perform any

act under the terms of said contract, and have also

refused and failed to pay plaintiif his above stated

salary or any part thereof, although plaintiff has

demanded of defendants and each of them that they

allow him to continue to perform said contract and

that they continue to pay him his salary.

VI.

As a proximate result of defendants' said act of

discharging plaintiff from his said employment,

plaintiff has been damaged in the sum of thirty

thousand ($30,000) Dollars.

WHEREFORE, plaintiff prays judgment against

defendant in the sum of Thirty Thousand ($30,000)

Dollars and for his costs of suit.

GEORGE OLSHAUSEN
Attorney for Plaintiff. [13]
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EXHIBIT ^'C"

In the Superior Court of the State of California in

and for the City and County of San Francisco.

No. 244,576

GEORGE A. PATRICK,
Plaintiff,

vs.

HONOLULU OIL CORPORATION, LTD., (a cor-

poration), A. V. DIERICX, A. C. MATTEI,
FIRST DOE, SECOND DOE, BLACK COM-
PANY (a corporation) WHITE COMPANY
(a corporation),

Defendants.

AMENDED COMPLAINT

DAMAGES, BREACH OF CONTRACT

NOW COMES the plaintiff and complaining of

defendant, for cause of action alleges:

I.

That defendant Honolulu Oil Corporation is and

at all times mentioned was a corporation organized

and existing under and by virtue of the laws of the

State of Delaware, having its principal place of

business in the State of California, in the City and

County of San Francisco.

IL
That plaintiff does not know the true names of

the defendants sued herein as First Doe, Second

Doe, etc., and prays that when said true names are

I
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ascertained that they may be inserted herein in

lieu hereof.

III.

That on or about the fifteenth day of December,

1930, plaintiif and defendant entered into a contract

whereby plaintiff agreed to do accounting and tax

work, including oil accounting, for defendants and

each of them and defendants and each of them

agreed to employ plaintiff to do such work, at a

salary of three hundred ($300) Dollars per month,

as long as plaintiff should continue to do satisfactory

work, if during a five months probationary period,

beginning with the [14] making of said agreement,

the plaintiff should do satisfactory work. The

plaintiff did satisfactory w^ork during said five

months and thereafter, until he w^as discharged as

stated below.

IV.

Until his said discharge, plaintiff at all times

herein mentioned, performed all the covenants and

conditions by him to be performed under the terms

of said contract, and plaintiff is now and at all

times herein mentioned has been willing and able

to continue to perform the said covenants and con-

ditions to be performed by him under said contract.

V.

On or about the 17th day of April, 1933, defend-

ants and each of them discharged the plaintiff from

his said employment and they and each of them

have since refused to allow plaintiff to perform any
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act under the terms of said contract, and have also

refused and failed to pay plaintiff his above stated

salary or any part thereof, although plaintiff has

demanded of defendants and each of them that

they allow him to continue to perform said contract

and that they continue to pay him his salary.

VI.

As a proximate result of defendants' said act of

discharging plaintiff from his said employment,

plaintiff has been damaged in the sum of twenty-

five hundred ($2500) Dollars.

WHEREFORE, plaintiff prays judgment against

defendant in the sum of Twenty-five hundred

($2500) Dollars and for his costs of suit.

GEORGE OLSHAUSEN
Attorney for Plaintiff.

[Endorsed] : Filed Aug. 11, 1933. [15]

District Court of the United States, Northern Dis-

trict of California, Southern Division.

In Equity

The President of the United States of America

To GEORGE A. PATRICK, Greeting:

SUBPOENA.

YOU ARE HEREBY C^OMMANDED, that you

be and appear in the Southern Division of the

United States District Court for the Northern

District of California, aforesaid, at the Court Room

in the City of San Francisco, within twenty days
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after service hereof, to answer a Bill of Complaint

exhibited against you in said Court by HONOLULU
OIL CORPORATION, LTD., a corporation, who

is a citizen of the State of Delaware and to do and

receive what the said Court shall have considered

in that behalf.

WITNESS, the Honorable HAROLD LOUDER-
BACK, Judge of said District Court, this 11th day

of August, in the year of our Lord one thousand

nine hundred and thirty-three and of our Inde-

pendence the 158th.

[Seal] WALTER B. MALING, Clerk,

By J. P. Welsh, Deputy Clerk.

MEMORANDUM PURSUANT TO RULE 12,

RULES OF PRACTICE FOR THE COURTS
OF EQUITY OF THE UNITED STATES.

YOU ARE HEREBY REQUIRED to file your

answer or other defense in the above suit on or be-

fore the twentieth day after service, excluding the

day thereof, of this subpoena, at the Clerk's office

of said Court, pursuant to said Bill: otherwise the

said Bill may be taken Pro C^onfesso.

WALTER B. MALING, Clerk,

By J. P. Welsh, Deputy Clerk. [16]
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RETURN ON SERVICE OF WRIT.

United States of America,

Northern District of California—ss,

I hereby certify and retnrn that I served the

annexed Snbpoena Ad Respondendum on the there-

in-named George A. Patrick by handing to and

leaving a true and correct copy thereof together

with a copy of the Bill of Complaint thereto at-

tached with the aboA'C named person personally at

Piedmont, California in said District on the 14th

day of August, A. D. 1933.

FRED L. ESOLA, U. S. Marshal.

By Hiram E. Jacobs, Deputy.

[Endorsed] : Filed Aug. 15, 1933. [17]

[Title of Court and Cause.]

ORDER TO SHOW CAUSE AND TEMPORARY
RESTRAINING ORDER

Upon reading the verified complaint of the above

named plaintiff on file herein, and good cause ap-

pearing therefor,

IT IS HEREBY ORDERED that the defendant,

George A. Patrick, be and appear before Hon.

Harold Louderback Judge of the above entitled

court, at his, court room in the Post Office Building,

at the corner of Seventh and Mission Streets, in

the City of San Francisco, State of California, on

Monday, the 21st day of August, 1933, at the hour
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of 10 o'clock A. M., then and there to show cause,

if any he has, why he, his attorneys, agents, and all

persons acting- by, through or under his authority,

and each of them should not be enjoined and re-

strained, pending the trial and determination of this

action, from taking any further action, steps or

proceedings or doing any acts of any kind or char-

acter in the prosecution, maintenance, continuance

or furtherance of [18] that certain action now pend-

ing in the Superior Court of the State of Califor-

nia, in and for the City and County of San Fran-

cisco, entitled "George A. Patrick, Plaintiff, vs.

Honolulu Oil Corporation, Ltd., (a corporation), A.

C. Diericx, A. C. Mattel, First Doe, Second Doe,

Black Company (a corporation) White Company

(a corporation), Defendants.", which said action is

designated upon the files of the Clerk of said Su-

perior Court as No. 244,576; and

IT IS HEREBY FURTHER ORDERED that,

pending the further order of this court, the said

defendant, George A. Patrick, his attorneys, agents,

and all persons acting by, through or under his

authority, and each of them, be, and they hereby

are, enjoined and restrained from taking any fur-

ther action, steps or proceedings or doing any acts

of any kind or character in the prosecution, main-

tenance, continuance or furtherance of said action,

including any further action upon the order to

show cause, as against the defendant Honolulu Oil

Corporation, Ltd. issued out of said Superior Court,

ordering and directing the said A. C. Mattel to be
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and appear before said Superior Court on the 15th

day of August, 1933, to show cause why he should

not be required to answer all relevant, competent

and material questions in said action.

Dated : August 11th, 1933.

HAROLD LOUDERBACK
United States District Judge.

[Endorsed]: Filed Aug. 11, 1933. [19]

RETURN ON SERVICE OF WRIT.

United States of America,

Northern District of California—^ss.

I hereby certify and return that I served the an-

nexed ORDER TO SHOW CAUSE AND TEM-
PORARY RESTRAINING ORDER on the there-

in-named GEORGE A. PATRICK by handing to

and leaving a true and correct copy thereof with

the above named person personally at Piedmont,

California in said District on the 14th day of Aug-

ust, A. D. 1933.

FRED L. ESOLA
U. S. Marshal.

By Hiram E. Jacobs

Deputy.

[Endorsed] : Filed Aug. 15, 1933. [20]
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[Title of Court and Cause.]

MOTION AND NOTICE OF MOTION TO DIS-

MISS BILL FOR INJUNCTION AND DIS-

SOLVE TEMPORARY RESTRAINING
ORDER.

To the plaiiitiif above named and to MESSRS.
MORRISON, HOHFELD, FOERSTER, SHU-
MAN & CLARK, its attorneys:

YOU AND EACH OF YOU WILL PLEASE
TAKE NOTICE that on Monday, the 21st day of

August, 1933, at the hour of 10:00 o'clock A. M.,

or as soon thereafter as counsel can be heard, in

the courtroom of the above entitled court in Room
214, on the second floor of the Post Office Building,

at 7th & Mission Streets, said defendant will move

the court for its order dismissing the plaintiff's

complaint in equity for an injunction ancillary to

action at law and for its further order dissolving

the restraining order heretofore issued, upon each

of the following grounds

:

1. That it appears on the face of said complaint

that the plaintiff is not entitled to the relief or any

relief prayed for in said complaint, nor to any re-

lief whatever arising from the facts alleged in said

complaint, and that said complaint does not state

facts sufficient to entitle plaintiff to any relief

whatever against defendant.

2. That it appears on the face of said complaint

that plaintiff has not taken, is not taking, and does

not intend to take any steps interfering witli the

jurisdiction or conduct of any action pending before
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the courts or an}^ court of the United States; that

said complaint does not state facts constituting any

ground for the iss- [21] uance of injunction ancil-

lary to action at law or any other action.

WHEREFORE, defendant prays that the tem-

porary restraining order be dissolved and that plain-

tiff's complaint be dismissed, and that defendant

be hence dismissed with his costs of suit.

GEORGE OLSHAUSEN
Attorney for Defendant

GOOD CAUSE APPEARING THEREFOR:
IT IS HEREBY ORDERED that the above no-

tice of motion to dismiss may be served upon plain-

tiff not later than August 17th, 1933.

Dated, August 17th, 1933.

HAROLD LOUDERBACK
District Judge.

[Endorsed] : Filed Aug. 17, 1933. [22]

[Title of Court.]

AT A STATED TERM of the Southern Division

of the United States District Court for the North-

ern District of California, held at the Court Room
thereof, in the City and County of San Francisco,

on MONDAY, the 18th day of SEPTEMBER, in

the year of our Lord one thousand nine hundred and

thirty-three.

Present: the Honorable HAROLD LOUDER-
BACK, District Judge.
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[Title of Cause.]

The application for a permanent injunction, hav-

ing been heretofore heard and submitted, now being

fully considered, it is Ordered that said applica-

tion for permanent injunction be and the same is

hereby denied and the temporary restraining order

is hereby dissolved. [23]

i
[Title of Court and Cause.]

ORDER DENYING INJUNCTION AND DIS-

SOLVING TEMPORARY RESTRAINING
ORDER

The plaintiff's order in the above entitled ac-

tion to GEORGE A. PATRICK to show cause why
he should not be enjoined pendente lite from taking

any further proceedings in the case now pending

in the Superior Court of the State of California,

in and for the City and County of San Francisco,

entitled George A. Patrick, plaintiff, vs. Honolulu

Oil Corporation, Ltd., a corporation et al., defend-

ants, and therein numbered 244576, having come on

for argument before the above entitled court on

the 21st day of August, 1933, and J. F. Shuman
appearing for plaintiff, Honolulu Oil Corporation

Ltd., a corporation, and George Olshausen, appear-

ing for defendant George A. Patrick, having been

argued and submitted on the same day,

IT IS NOW HEREBY ORDERED that the in-

junction pendente lite be denied and that the pre-
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liminary restraining order heretofore issued against

George A. Patrick be and the same is hereby dis-

solved.

Dated, September 19th, 1933.

HAROLD LOUDERBACK
District Judge.

[Endorsed] : Filed Sep. 19, 1933. [24]

[Title of Court.]

AT A STATED TERM of the Southern Division

of the United States District Court for the North-

ern District of California, held at the Court Room
thereof, in the City and County of San Francisco,

on Wednesday, the 11th day of October, in the year

of our Lord one thousand nine hundred and thirty-

three.

Present: the Honorable HAROLD LOUDER-
BACK, District Judge.

[Title of Cause.]

Defendant's motion to dismiss the bill of com-

plaint, having been heretofore tried and submitted,

being now fully considered, it is Ordered that said

motion to dismiss be and the same is hereby granted,

and the Bill of Complaint dismissed nunc pro tunc

September 18, 1933. [25]
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In the Southern Division of the United States Dis-

trict Court, Northern District of California.

*
No. 3610-L

HONOLULU OIL CORPORATION, LTD., a cor-

poration.

Plaintiff,

vs.

GEORGE A. PATRICK,
Defendant.

DECREE OF DISMISSAL

The motion of the defendant in the above cause

to dismiss the bill of complaint on file herein hav-

ing been heretofore and on the 11th day of October,

1933, granted by the court in the above entitled

cause, nunc pro tunc as of September 18th, 1933.

It is hereby ORDERED, ADJUDGED and DE-
CREED that plaintiff's bill of complaint herein be,

and the same is hereby, dismissed, with costs to the

defendant.

Dated: October 17th, 1933.

HAROLD LOUDERBACK
District Judge.

[Endorsed]: Filed and entered Oct. 17, 1933.

[26]
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[Title of Court and Cause.]

PETITION FOR APPEAL
TO THE HONORABLE HAROLD LOUDER-

BACK, JUDGE OF THE UNITED STATES
DISTRICT COURT

:

The plaintiff, HONOLULU OIL CORPORA-
TION, LTD., a corporation, conceiving itself ag-

grieved by the orders made and entered herein on

September 18, 1933, and on September 19, 1933,

respectively, denying its application for an injunc-

tion pendente lite and dissolving the preliminary

restraining order theretofore entered herein, and

by the judgment or decree made and entered herein

on October 17, 1933, in favor of defendant and

against plaintiff, wherein and whereby plaintiff's bill

of complaint was dismissed, does hereby appeal from

each of said orders, and the whole thereof, and

from said judgment and decree, and the whole

thereof, to the United States Circuit Court of

Appeals for the Ninth Circuit, under and accord-

ing to the laws of the United States in that behalf

made and provided, for the reasons specified in

the assignment of errors filed herewith ; and it prays

that this appeal may be allowed, that a citation

[27] be issued as provided by law, and that a tran-

script of the record, proceedings and papers upon

which said orders and said judgment or decree were

based, duly authenticated, be sent to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, under the rules of said court in sucli case made

and provided.

J
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Your petitioner further prays that the amount of

the bond to be given by petitioner upon said appeal

may be tixed by the order allowing the appeal.

Dated: October 17th, 1933.

HERBERT W. CLARK
EDWARD HOHFELD
ROLAND C. FOERSTER
J. F. SHUMAN
MORRISON, HOHFELD, FOERSTER,
SHUMAN & CLARK

Attorneys for Petitioner

Honolulu Oil Corporation, Ltd.

[Endorsed] : Filed Oct. 17, 1933. [28]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS

Comes now plaintiff, HONOLULU OIL COR-
PORATION, LTD., and files the following assign-

ment of errors upon which it will rely upon the

prosecution of the appeal herewith petitioned for

in the above entitled cause from the orders of this

court made and entered on September 18, 1933,

and on September 19, 1933, and the judgment or

decree made and entered on October 17, 1933:

1. The court erred in ordering on Sei^tember 18,

1933, that the application of plaintiff for an in-

junction be denied;

2. The court erred in ordering on September 19,

1933, that the application of plaintiff for an injunc-

tion pendente lite be denied;

3. The court erred in ordering on September 18,

1933, that the temporary restraining order there-

tofore made and entered be dissolved;

4. The court erred in ordering on September 19,

[29] 1933, that the temporary restraining order

theretofore made and entered be dissolved;

5. The court erred in ordering on September 18,

1933, that the application of plaintiff for an in-

junction be denied and that the temporary restrain-

ing order theretofore made and entered be dis-

solved
;

6. The court erred in ordering on September 19,

1933, that the application of plaintiff for an in-

junction be denied and that the temporary restrain-

ing order theretofore made and entered be dis-

solved
;
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7. The court erred in ordering on October 11,

1933, that the motion of defendant to dismiss plain-

tiff's bill of complaint be granted;

8. The court erred in dismissing plaintiff's bill

of complaint by its judgment or decree under date

of October 17, 1933.

WHEREFORE, plaintiff prays that said orders

and said judgment or decree be reversed and that

such other and further relief as may seem just and

proper be granted to plaintiff.

HERBERT W. CLARK
EDWARD HOHFELD
ROLAND C. FOERSTER
J. F. SHUMAN
MORRISON, HOHFELD, FOERSTER,
SHUMAN & CLARK

Attorneys for Plaintiff,

Honolulu Oil Corporation, Ltd.

[Endorsed] : Filed Oct. 17, 1933. [30]

[Title of Court and Cause.]

ORDER OF ALLOWANCE OF APPEAL

On motion of J. F. Shuman, Esq., one of the at-

torneys for plaintiff, HONOLULU OIL COR-
PORATION, LTD.,

It is ORDERED that said appeal be allowed as

prayed for; and
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It is further ORDERED that a cost bond upon

said appeal be, and the same hereby is, fixed at

the sum of Two Hundred Fifty Dollars ($250.00).

Dated : October 17th, 1933.

HAROLD LOUDERBACK
United States District Judge.

[Endorsed] : Filed Oct. 17, 1933. [31]

[Title of Court and Cause.]

BOND ON APPEAL
KNOW ALL MEN BY THESE PRESENTS

:

That we, HONOLULU OIL CORPORATION,
LTD. as Principal, and the HARTFORD ACCI-

DENT AND INDEMNITY COMPANY, a corpora-

tion organized and existing under the laws of the

State of Connecticut and duly authorized to trans-

act a general surety business in the State of Cali-

fornia, as Surety, are held and firmly bound unto

GEORGE A. PATRICK, in the full and just sum

of Two Hundred Fifty and No/100 ($250.00) Dol-

lars, to be paid to the said George A. Patrick, his

certain attorney, executors, administrators or as-

signs, to which payment, well and truly to be made,

we bind ourselves, our successors and assigns, jointly

and severally by these presents.

SIGN*S', SEALED with our seals and DATED
this 17 day of October, 1933.

WHEREAS, lately at the District Court of the

United States for the Northern District of Cali-
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foriiia, Southern Division, in a suit pending in said

court in the above entitled cause, two orders in a

judgment or decree were rendered against the said

Honokihi Oil Corporation, Ltd. dissolving an in-

junction previously granted by said court in said

matter and cause, also denying the said Honolulu

Oil Corporation, Ltd., any injunctive relief, and

also dismissing its bill of complaint; and

WHEREAS, the said Honolulu Oil Corporation,

Ltd. has obtained an appeal of said court to re-

verse the said orders and the said judgment or

decree in the aforesaid matter and suit upon the

execution of a bond in the penalty of Two Hundred

Fifty and no/100 ($250.00) Dollars, with a good

and sufficient surety, approved by said District

Court, conditioned according to law, and has also

obtained a citation directed to the said George A.

Patrick, citing and admonishing him to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, at the City of San

Francisco, thirty (30) days from and after the

date of said citation;

NOW, the condition of the above obligation is

such, that if said Honolulu Oil Corporation, Ltd.

shall prosecute its appeal to etfect, and answer all

costs, if it fails to make its plea good, then this

obligation to be void; otherwise to remain in full

force and effect.

IT IS FURTHER STIPULATED as a part of

the foregoing liond that in case of the breach of any

condition thereof, the above [32] named District
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Court, may upon ten (10) days notice to the Surety

above named, proceed summarily in said proceed-

ings to ascertain the amount which said Surety is

bound to pay on account of such breach, and render

judgment therefor against said Surety and award

execution therefor, not exceeding, however, the said

sum of Two Hundred Fifty and No/100 ($250.00)

Dollars.

HONOLULU OIL CORPORATION, LTD.

By A. C. MATTEI, Vice Pres.

HARTFORD ACCIDENT AND
INDEMNITY COMPANY

By DONALD MOLLBERO,
Attorney-in-Fact. [Seal]

The premium on this bond is $10. per annum. [33]

State of California,

City and County of San Francisco—ss.

On this 17 day of October in the year one thou-

sand nine hundred and 33, before me, Vincent P.

Ijaguens a Notary Public in and for said City and

County, residing therein, duly commissioned and

sworn, personally appeared Donald Mollberg known

to me to be the Attorney-in-Fact of the Hartford

Accident and Indemnity Company, the Corporation

described in and that executed the within instru-

ment, and also known to me to be the person who

executed it on behalf of the Corporation therein

named, and lie acknowledged to me that such cor-

poration executed the same.

IN WITNESS WHEREOF, I have hereunto set
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my hand and affixed my Official Seal, at my office,

in the said City and Comity of San Francisco, the

day and year in this certificate first above written.

[Seal] VINCENT P. LAGUENS
Notary Public in and for the City and County of

San Francisco, State of California.

My Commission will Expire July 30, 1933.

State of California,

City and County of San Francisco—ss.

On this 17th day of October in the year one thou-

sand nine hundred and thirty three before me,

Eugene P. Jones, a Notary Public in and for the

City and County of San Francisco, State of Cali-

fornia, personally appeared A. C. Mattel known to

me to be the Vice President of Honolulu Oil Cor-

poration, Ltd., the corporation described in and

that executed the within instrument, and also known

to me to be the person who executed it on behalf

of the corporation therein named, and he acknowl-

edged to me that such corporation executed the

same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal at my office in

the City and County of San Francisco, the day

and year in this certificate first above written.

[Seal] EUGENE P. JONES
Notary Public in and for the City and County of

San Francisco, State of California.

809 Crocker Building.

My Commission Expires October 18, 1935.
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[Endorsed]: Approved this 17th day of October,

1933.

HAROLD LOUDERBACK
Judge of U. S. Dist. Ct.

[Endorsed]: Filed Oct. 17, 1933. [34]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL

To the Clerk of the above styled Court

:

You will please prepare a transcript of the record

to be transmitted to the Circuit Court of Appeals

for the Ninth Circuit in pursuance to an appeal

heretofore allowed in the above entitled cause, and

to include therein the entire record of all proceed-

ings in said cause, to wit:

(1) Bill of Complaint.

(2) Order to Show Cause and Temporary Re-

straining Order, together with Return of Service

of Order to Show Clause and Restraining Order.

(3) Subpoena Ad Respondendum, together with

Return of Service of Subpoena Ad Respondendum.

(4) Notice of Motion and Motion to Dismiss

Bill for Injunction and Dissolve Temporary Re-

straining Order.

(5) Order Denying Application for Injunction

and Dissolving Temporary Restraining Order dated

September 18, 1933.
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(6) Order Denying Injunction and Dissolving

Temporary Restraining Order dated September

19, 1933. [35]

(7) Order Granting Defendant's Motion to Dis-

miss Plaintiff's Bill of Complaint.

(8) Decree of Dismissal.

(9) Petition for Appeal.

(10) Assignment of Errors.

(11) Order of Allowance of Appeal.

(12) Bond on Appeal.

(13) Citation on Appeal, together with Return of

Service of Citation on Appeal.

(14) Praecipe for Transcript of Record on Ap-

peal.

Dated: October 19, 1933.

HERBERT W. CLARK
EDWARD HOHFELD
ROLAND C. FOERSTER
J. F. SHUMAN
MORRISON, HOHFELD, FOERSTER,

SHUMAN & CLARK
Attorneys for Plaintiff

Honolulu Oil Corporation, Ltd.

[Endorsed] : Due service and receipt of a copy

of the within Praecipe for Transcript of Record on

Appeal is hereby admitted this 19th day of October,

1933.

GEORGE OLSHAITSEN
Attorney for Defendant-Appellee.

[Endorsed] : Filed Oct. 20, 1933. [36]
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[Title of Court.]

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD ON APPEAL

I, WALTER B. MAILING, Clerk of the United

States District Court, for the Northern District of

California, do hereby certify that the foregoing 36

pages, numbered from 1 to 36, inclusive, contain

a full, true, and correct transcript of the records and

proceedings in the cause entitled HONOLULU OIL
CORPORATION, LTD., a corporation. Plaintiff,

vs. GEORGE A. PATRICK, Defendant No. 3610-L,

as the same now remain on file and of record in my
office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on ap-

peal is the sum of $6.20 and that the said amount

has been paid to me by the Attorneys for the ap-

pellant herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 2nd day of November A. D. 1933.

[Seal] WALTER B. MALING,
Clerk.

J. P. Welsh,

Deputy Clerk. [37]

}
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CITATION ON APPEAL.

United States of America.—ss.

The President of the United States of America

To GEORGE A. PATRICK, greeting:

YOU ARE HEREBY CITED AND ADMON-
ISHED to be and appear at a United States Cir-

cuit Court of Appeals for the Ninth Circuit, to be

holden at the City of San Francisco, in the State

of California, within thirty days from the date

hereof, pursuant to an order allowing an appeal, of

record in the Clerk's Office of the United States

District Court for the Northern District of Cali-

fornia, Southern Division, wherein Honolulu Oil

Corporation, Ltd., is appellant, and you are appel-

lee, to show cause, if any there be, why the orders

and the decree or judgment rendered against the said

appellant, as in the said order allowing appeal

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that

behalf.

Witness, the Honorable Harold Louderback,

United States District Judge for the Northern Dis-

trict of California, this 17th day of October, A. D.

1933.

HAROLD LOUDERBACK
United States District Judge.

[Endorsed]: M D No. 20628 Civil. Received

Oct. 18, 1933. U. S. Marshal's Office, San Francisco,

Calif.

[Endorsed] : Filed Oct. 20, 1933. Walter B. Mal-

ing, Clerk, by J. P. Welsh, Deputy Clerk. [38]
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RETURN ON SERVICE OF WRIT.

United States of America,

Nor. District of Calif.—ss:

I hereby certify and return that I served the an-

nexed Citation on Appeal on the therein-named

George A. Patrick by handing to and leaving a true

and correct copy thereof together with Assignment

of Errors with George Olshausen Atty. for George

A. Patrick personally at S. F. Calif, in said Dis-

trict on the 18th day of Oct., A. D. 1933.

GEORGE VICE
U. S. Marshal.

By Harold Friedenberg,

Deputy.

[Endorsed]: No. 7318. United States Circuit

Court of Appeals for the Ninth Circuit. Honolulu

Oil Corporation, Ltd., a Corporation, Appellant,

vs. George A. Patrick, Appellee. Transcript of

Record. Upon Appeal from the District Court of

the United States for the Northern District of

California, Southern Division.

Filed November 2, 1933.

PAUL P. O'BRIEN
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.


